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at least some of which is then used for 
power production. 

(Energy Security Act, Pub. L. 96-294, 94 Stat. 
611 (1980) Public Utility Regulatory Policies 
Act of 1978, 16 U.S.C. 2601, et seq., Energy 
Supply and Environmental Coordination 
Act, 15 U.S.C. 791 et seq., Federal Power Act, 
as amended, 16 U.S.C. 792 et seq., Department 
of Energy Organization Act, 42 U.S.C. 7101 et 
seq., E.O. 12009, 42 FR 46267) 

[45 FR 17972, Mar. 20, 1980, as amended at 45 
FR 33958, May 21, 1980; 45 FR 66789, Oct. 8, 
1980; Order 135, 46 FR 19231, Mar. 30, 1981; 46 
FR 32239, June 22, 1981; Order 499, 53 FR 27002, 
July 18, 1988; Order 575, 60 FR 4857, Jan. 25, 
1995] 

§ 292.203 General requirements for 
qualification. 

(a) Small power production facilities. 
Except as provided in paragraph (c) of 
this section, a small power production 
facility is a qualifying facility if it: 

(1) Meets the maximum size criteria 
specified in § 292.204(a); 

(2) Meets the fuel use criteria speci-
fied in § 292.204(b); and 

(3) Unless exempted by paragraph (d), 
has filed with the Commission a notice 
of self-certification, pursuant to 
§ 292.207(a); or has filed with the Com-
mission an application for Commission 
certification, pursuant to § 292.207(b)(1), 
that has been granted. 

(b) Cogeneration facilities. A cogenera-
tion facility, including any diesel and 
dual-fuel cogeneration facility, is a 
qualifying facility if it: 

(1) Meets any applicable standards 
and criteria specified in §§ 292.205(a), (b) 
and (d); and 

(2) Unless exempted by paragraph (d), 
has filed with the Commission a notice 
of self-certification, pursuant to 
§ 292.207(a); or has filed with the Com-
mission an application for Commission 
certification, pursuant to § 292.207(b)(1), 
that has been granted. 

(c) Hydroelectric small power produc-
tion facilities located at a new dam or di-
version. (1) A hydroelectric small power 
production facility that impounds or 
diverts the water of a natural water-
course by means of a new dam or diver-
sion (as that term is defined in 
§ 292.202(p)) is a qualifying facility if it 
meets the requirements of: 

(i) Paragraph (a) of this section; and 
(ii) Section 292.208. 
(2) [Reserved] 

(d) Exemptions and waivers from filing 
requirement. (1) Any facility with a net 
power production capacity of 1 MW or 
less is exempt from the filing require-
ments of paragraphs (a)(3) and (b)(2) of 
this section. 

(2) The Commission may waive the 
requirement of paragraphs (a)(3) and 
(b)(2) of this section for good cause. 
Any applicant seeking waiver of para-
graphs (a)(3) and (b)(2) of this section 
must file a petition for declaratory 
order describing in detail the reasons 
waiver is being sought. 

[Order 732, 75 FR 15965, Mar. 30, 2010] 

§ 292.204 Criteria for qualifying small 
power production facilities. 

(a) Size of the facility—(1) Maximum 
size. Except as provided in paragraph 
(a)(4) of this section, the power produc-
tion capacity of a facility for which 
qualification is sought, together with 
the power production capacity of any 
other small power production facilities 
that use the same energy resource, are 
owned by the same person(s) or its af-
filiates, and are located at the same 
site, may not exceed 80 megawatts. 

(2) Method of calculation. (i) For pur-
poses of this paragraph, facilities are 
considered to be located at the same 
site as the facility for which qualifica-
tion is sought if they are located with-
in one mile of the facility for which 
qualification is sought and, for hydro-
electric facilities, if they use water 
from the same impoundment for power 
generation. 

(ii) For purposes of making the deter-
mination in clause (i), the distance be-
tween facilities shall be measured from 
the electrical generating equipment of 
a facility. 

(3) Waiver. The Commission may 
modify the application of paragraph 
(a)(2) of this section, for good cause. 

(4) Exception. Facilities meeting the 
criteria in section 3(17)(E) of the Fed-
eral Power Act (16 U.S.C. 796(17)(E)) 
have no maximum size, and the power 
production capacity of such facilities 
shall be excluded from consideration 
when determining the maximum size of 
other small power production facilities 
within one mile of such facilities. 

(b) Fuel use. (1)(i) The primary energy 
source of the facility must be biomass, 
waste, renewable resources, geothermal 
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resources, or any combination thereof, 
and 75 percent or more of the total en-
ergy input must be from these sources. 

(ii) Any primary energy source 
which, on the basis of its energy con-
tent, is 50 percent or more biomass 
shall be considered biomass. 

(2) Use of oil, natural gas and coal by 
a facility, under section 3(17)(B) of the 
Federal Power Act, is limited to the 
minimum amounts of fuel required for 
ignition, startup, testing, flame sta-
bilization, and control uses, and the 
minimum amounts of fuel required to 
alleviate or prevent unanticipated 
equipment outages, and emergencies, 
directly affecting the public health, 
safety, or welfare, which would result 
from electric power outages. Such fuel 
use may not, in the aggregate, exceed 
25 percent of the total energy input of 
the facility during the 12-month period 
beginning with the date the facility 
first produces electric energy and any 
calendar year subsequent to the year in 
which the facility first produces elec-
tric energy. 

(Energy Security Act, Pub. L. 96–294, 94 Stat. 
611 (1980) Public Utility Regulatory Policies 
Act of 1978, 16 U.S.C. 2601, et seq., Energy 
Supply and Environmental Coordination 
Act, 15, U.S.C. 791, et seq., Federal Power Act, 
as amended, 16 U.S.C. 792 et seq., Department 
of Energy Organization Act, 42 U.S.C. 7101, et 
seq.; E.O. 12009, 42 FR 46267) 

[45 FR 17972, Mar. 20, 1980, as amended by 
Order 135, 46 FR 19231, Mar. 30, 1981; Order 
575, 60 FR 4857, Jan. 25, 1995; Order 732, 75 FR 
15966, Mar. 30, 2010] 

§ 292.205 Criteria for qualifying cogen-
eration facilities. 

(a) Operating and efficiency standards 
for topping-cycle facilities—(1) Operating 
standard. For any topping-cycle cogen-
eration facility, the useful thermal en-
ergy output of the facility must be no 
less than 5 percent of the total energy 
output during the 12-month period be-
ginning with the date the facility first 
produces electric energy, and any cal-
endar year subsequent to the year in 
which the facility first produces elec-
tric energy. 

(2) Efficiency standard. (i) For any 
topping-cycle cogeneration facility for 
which any of the energy input is nat-
ural gas or oil, and the installation of 
which began on or after March 13, 1980, 
the useful power output of the facility 

plus one-half the useful thermal energy 
output, during the 12-month period be-
ginning with the date the facility first 
produces electric energy, and any cal-
endar year subsequent to the year in 
which the facility first produces elec-
tric energy, must: 

(A) Subject to paragraph (a)(2)(i)(B) 
of this section be no less than 42.5 per-
cent of the total energy input of nat-
ural gas and oil to the facility; or 

(B) If the useful thermal energy out-
put is less than 15 percent of the total 
energy output of the facility, be no less 
than 45 percent of the total energy 
input of natural gas and oil to the fa-
cility. 

(ii) For any topping-cycle cogenera-
tion facility not subject to paragraph 
(a)(2)(i) of this section there is no effi-
ciency standard. 

(b) Efficiency standards for bottoming- 
cycle facilities. (1) For any bottoming- 
cycle cogeneration facility for which 
any of the energy input as supple-
mentary firing is natural gas or oil, 
and the installation of which began on 
or after March 13, 1980, the useful 
power output of the facility during the 
12-month period beginning with the 
date the facility first produces electric 
energy, and any calendar year subse-
quent to the year in which the facility 
first produces electric energy must be 
no less than 45 percent of the energy 
input of natural gas and oil for supple-
mentary firing. 

(2) For any bottoming-cycle cogen-
eration facility not covered by para-
graph (b)(1) of this section, there is no 
efficiency standard. 

(c) Waiver. The Commission may 
waive any of the requirements of para-
graphs (a) and (b) of this section upon 
a showing that the facility will produce 
significant energy savings. 

(d) Criteria for new cogeneration facili-
ties. Notwithstanding paragraphs (a) 
and (b) of this section, any cogenera-
tion facility that was either not a 
qualifying cogeneration facility on or 
before August 8, 2005, or that had not 
filed a notice of self-certification or an 
application for Commission certifi-
cation as a qualifying cogeneration fa-
cility under § 292.207 of this chapter 
prior to February 2, 2006, and which is 
seeking to sell electric energy pursuant 
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